of the measurement scale. This is confirmed in their description of the scoring system resulting from the study. 3 The main elements of this system were the number of victims injured and the nature of their injuries, the number of victims of forcible sexual intercourse and various forms of intimidation, the number of premises forcibly entered, the number of motor vehicles stolen, and the value of property stolen, damaged, or destroyed. With the possible exception of the intimidation factor, 4 no weight was attached to the mental attitude of the offender at the time of the commission of the offense. Among subsequent studies, the only one directly concerned with this issue was that conducted by Riedel. 5 The Riedel study concluded that "perceivers assess the seriousness of criminal events in ways that make unimportant inferences of whether the offender intended the act," with the implicit consequence that "external aspects of the event, such as the amount of injury, theft, or damage is all the respondent needs to make a reliable assessment of social injury."
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The question raised here is an important one in view of recent suggestions that seriousness scales may be relevant not only in the development of criminal statistics, for which they were designed initially, but also for the decisionmaking process of police, 7 prosecutors, and the courts. 9 According to this approach, the severity of the sentence would be determined by the seriousness weighting attrib-uted to the offense. Since, however, the mental attitude of the offender traditionally has played an important part in the definition of offenses and, a fortiori, in their punishment, the omission of any reference to the mental element in developing scales could result in a radical departure in penal philosophy. This development would have to be justified on ideological grounds. However, insofar as this policy derives solely from the empirical finding that the degree of intentionality attributed to the perpetrator of an offense does not affect the judgment of its seriousness, it seems essential to reexamine the validity of this finding.
PREVIOUS STUDIES
Apart from the Riedel study to be considered below, there is very little direct evidence on the significance of nonphysical aspects of the offense in the construction of a severity scale. As noted, the original Sellin-Wolfgang study did not allude to the mental state of the offender. In a replication study conducted in New England, Lesieur and Lehman used a definition of homicide that specified that the injury was inflicted "intentionally. ' " 1 0 However, there was no attempt to evaluate the effect of introducing this modification-assumed by Turner" to have been a "negligible change"-nor were its implications discussed. In another study by Rossi, Waite, Bose, and Berk, 12 140 offense descriptions were employed, some of which alluded to the mental element. While the study did not focus on this aspect, the table of mean scores shows that "planned killings" of a policeman, a spouse, or an acquaintance were rated more serious than were "impulsive killings" of the same types of victim.
1 3 Similarly, a survey conducted on behalf of the British government found that a majority (62%) of respondents regarded the premeditated nature of the offense as a ground for imposing a more severe sentence. 483 (1975) .
11 See Turner, supra note 1, at xvi-xvii. cluded that the attribution of intent to the actor did not affect the assessment of seriousness.' 6 It may be argued both on substantive and methodological grounds that Riedel's findings do not justify such a far-reaching conclusion. The "intent" variable, which was defined by Riedel in psychological rather than in legal terms, was not introduced directly into his questionnaire as an independent variable; rather, it was inferred from a variety of surrounding circumstances relating to either "environmental constraints" (threat, victim precipitation, reward, alien control) or "personal dispositions" (hostile attitude or subcultural values). Six offenses each were described in eight different ways, incorporating all combinations of environmental constraints and personal dispositions. In addition to scoring the event, respondents were asked to specify the importance of various factors in leading the offender to commit the offense. This was done to determine whether respondents in fact related to the independent variable. However, the positive findings in this respect seem to evidence the significance attributed by respondents to causal factors rather than to inferences of intent.
The "environmental constraints" and "personal dispositions" incorporated into the defense descriptions introduced a number of diffuse legal concepts. Reward, hostile attitude, and subcultural values normally would be irrelevant to the question of guilt (unless the hostility verged on the psychotic) and would affect the exercise of judicial discretion only at the sentencing stage. Victim precipitation ' 5 J. HOGARTH 16 Riedel, supra note 5, at 208. might, in an extreme case of provocation, reduce a charge from murder to manslaughter. Alien control, on the other hand, if it negated the voluntary character of the act, would be a complete defense to the charge;' 7 the same is true of threat (the example specified threat to the life of the offender).' 8 Thus, the last examples, while they undoubtedly involved "social injury," strictly speaking, were not concerned with "crime" at all. It is thus all the more surprising to learn that the variations Riedel introduced into his case descriptions, differentiating as they did between offenses which would result in heavy penalties and nonculpable acts, did not affect their perceived seriousness. This conclusion may be attributed partly to the criteria employed by Riedel to test the significance of the variance in his data. BRIT. J. CRIMINOLOGY 442, 444 (1967). 24 This point may be illustrated by some hypothetical findings. Suppose four offenses are presented, each in an Finally, one further aspect of Riedel's questionnaire may have contributed to the limited variance in his results. Riedel clearly differentiated between the event to be scored and the surrounding circumstances, but in the "Rating of Seriousness" sections of the questionnaires only the event itself was specified.25 It is possible that some respondents were at this point scoring the event in isolation of the surrounding circumstances. This would, of course, tend to eliminate variance among responses.
THE PRESENT STUDY The study to be described here was designed to reexamine the relevance of the mental element to the perceived seriousness of offenses. Unlike the Riedel study, which was concerned more broadly with different types of circumstances surrounding the offense, the present study emphasized the legal components of the offense itself, differentiating not only between the mental and the physical elements, but also between the various gradations of mental element.
The criminal law takes cognizance of four levels of mental state that may accompany the performance of a prohibited act. Under the common law, criminal responsibility will be imposed only if the actor knows that his conduct may inflict the prohibited harm. Such foreknowledge may take one of two forms. The more serious form consists of an intent to inflict that harm; 26 the less serious is an "intentional" and an "unintentional" version. 2'The Model Penal Code prefers the term "pur-
attitude of recklessness or indifference to whether the harm is inflicted. While either form of foreknowledge is usually sufficient to give rise to criminal responsibility, there are instances in which proof of intent is required, especially where one of the elements of the offense is that the act has been performed to achieve a particular result. The third level of mental state is negligence, which describes the situation in which the actor did not foresee the consequence of his conduct, but, as a reasonable man, should have.28 There has been extensive discussion of whether negligence is properly subsumed under the term mens ream and, more especially, of the desirability of punishing negligent conduct. 30 However, there is no doubt that criminal responsibility will be imposed in some cases upon proof of negligence, 3 ' but the offense committed in such cases frequently will be less grave than if the same act had been committed knowingly.
The fourth level of mental state is in fact a total absence of any such element, where the law imposes "strict" or "absolute" liability-as it does in an increasing number of technical offenses, e.g., traffic violations. Since such responsibility is not imposed for more traditional crimes, this level was not posely." MODEL PENAL CODE § 2.02(2)(a) (Proposed Official Draft 1962). Where the conduct in question is not undertaken specifically for the purpose of causing the harmful consequence, but the perpetrator is aware that this consequence will almost certainly follow, the term "knowingly" is used. This term also connotes a maximal level of responsibility. Id. § 2.02(5). These terms have recently been reviewed by England's Law Commission.
GREAT BRITIAN LAw COMM'N, CRIMINAL LAW REPORT ON THE MENTAL ELEMENT IN CRIME (1978).
2 There sometimes are variations, however, in the meaning of the term "recklessness." See H. HART, PUNISH-MENT & RESPONSIBILITY 117 (1968); G. WILLIAMS, THE MENTAL ELEMENT IN CRIME 9-60 (1965) . Such offenses require specific or ulterior intent.
SSome confusion is caused by the fact that negligence is used in an entirely different objective sense to refer to the degree to which the offender's conduct deviated from the standard of the reasonable man. In this respect, the Model Penal Code specifies that there must be a "gross deviation from the standard of care that a reasonable person would observe." MODEL PENAL CODE § 2.02(2) (d) (Proposed Official Draft 1962 considered in this study.
The first and main hypothesis of this study was that respondents will attribute greater seriousness to prohibited acts committed with a higher level of mental element than to the same acts committed with a lower level of mental element. If this hypothesis is valid, the significance of earlier seriousness scales based upon questionnaires that did not specify the mental state of the actor comes into question. What level of mental element were respondents attributing to the offender in those studies? It is assumed that laypersons adopt the wellknown presumption of criminal law that an offender is presumed to intend the natural consequences of his acts. Thus it is hypothesized that where no mental element is specified, respondents attribute intentionality to the actors.
Previous studies appear to have assumed that respondents were concerned with only physical harm. The present study hypothesized that the mental element is relevant to the degree of seriousness attributed to the criminal act. Since, however, most earlier studies did not differentiate between mental and physical elements, it is conceivable that, if the first two hypotheses are substantiated, differential scores for different offenses do not reflect the seriousness of the perceived actual harm at all, but rather the perceived seriousness of the intent or other mental state attributed to the offenders. This would be the case if the evaluation of offense seriousness was in fact a reflection of the moral blameworthiness of the perpetrator. A member of the Finnish Penal Law Committee has recommended. " [T] he punishment should be in a direct proportion to the offender's degree of intent or recklessness at the, time of the offense. Later consequences should not affect the punishment.
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Yet it is indisputable that the degree of harm actually inflicted, whether or not foreseen by the offender, traditionally has played a significant role in the criminal law, a and it seems probable that REv. 1497 REv. (1974 . 33 Where, however, criminal liability is predicated on the intentionality of the harm inflicted, the harm intended must have been of the same kind as that which actually resulted. See MODEL PENAL CODE § 2.03(2) (Proposed Official Draft 1962). This does not apply, of course, where the prohibition is on negligently giving rise to the infliction of a particular type of harm, but the penalties in such cases are relatively low. See Fisher, Criminal Lia-public attitudes, to some degree, would reflect such "objective" concepts of seriousness.H Therefore, it will be hypothesized that, in addition to the significance of the mental element, the seriousness of the physical act constitutes an independent component in the judgment of offense seriousness.
METHOD
Eighty items were included in the experiment. They can be classified conveniently in four groups (apart from "controls"). The first group was designed to measure the effects of different mental elements and, thereby, to test the first hypothesis. Six offenses were selected, some of which approximated to offenses included in the original SellinWolfgang study. The mental state of the offender at the time of the offense was described in up to four different ways, corresponding to the four levels of mental state. The most serious form was where the offender not only acted intentionally, but attempted to cause a more serious outcome than that actually achieved. An example would be a wounding by shooting where the actual intent was to kill. The second form was where the object achieved was what was actually intended. The third form was where the offender was reckless as to the consequences of his act, as where the possibility of injury was foreseen, but not desired. The final form was where the offender neither intended nor foresaw any harm but was negligent. All the items included in the questionnaire were offenses under the Pennsylvania Code. Moreover, their designation as "offenses" clearly indicated to respondents that the conduct was penalized under the prevailing law.
The questionnaire included four formulations of the offense, each with a mental element of different gravity. The offenses used were wounding, homicide, arson, and the sale of adulterated goods.3 Similarly, three formulations for the offenses of pollution and for driving without insurance were included. The reason for this lack of uniformity was that "attempting something worse" when driving without insurance or polluting was not easy to illustrate.
To test the second hypothesis, an additional control formulation was included for all types of T6rnudd, supra note 32, at 109. The final questionnaire in fact referred to contaminated goods. See note 42 infra.
offenses described wherein no mental state was specified. These formulations were the closest in form to the descriptions of offenses in the original Sellin-Wolfgang study.
The second group of items (designed to test the third hypothesis) was concerned with different consequences. Here a specific mental state, either intent or recklessness, was attributed to the offender and a number of formulations of the offense were presented which, while holding constant this mental state, varied in the seriousness of the consequences of the criminal act. Thus an intent to wound by stabbing could result in death, 36 amputation of a limb, a mild injury, or even no injury at all if the intended victim succeeded in avoiding the blow. Similarly differentiated results from arson, reckless driving, the sale of adulterated goods, rape, and misrepresentation of goods were presented. A number of control formulations were added, describing different outcomes but not specifying any particular mental element. The third and fourth groups of offenses were designed to investigate, respectively, the relative seriousness attributed to principals and accessories to the crime and the perceived seriousness of certain "new" types of offenses, in particular administrative regulations and white-collar crimes. These aspects of the study are of no direct concern in the context of the present article and will not be reported here.
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Since a single respondent could not be expected to relate to eighty items, the questions were divided into three groups and responses were elicited from three subsamples of respondents. The selection of offenses was structured so that where the same offense was described in four ways, two versions were included in subsample A and two in subsample B, each version appearing in discrete halves of its respective subsample. 38 The allocation and order 36 Under many criminal codes, where death results from the commission of an unlawful act, the offense is classified as manslaughter, without the requirement of foreknowledge on the part of the offender. This "upgrading" of the offense was not alluded to in the course of the experiment, however, since one of the objectives was to determine how far the respondents themselves would perceive the offense as more serious without definitional stimuli. 37 The nature of these offense definitions may be relevant, however, to certain methodological considerations such as the range and variation in the number of items with which individual respondents were presented.
3 There was an exception caused by the fact that item 23 fell both within the "mental element" and the "consequences" parts of the experiment.
[Vol. 71 of the items were randomized. Subsample C included all the control versions to avoid, as far as possible, the juxtaposition of formulations specifying a mental element with formulations which did not do so, as a respondent might become aware of the incompleteness of the information in the second case. Two control items were included in all three questionnaires. The questions were clipped together in booklet form to discourage comparisons with previous responses.
The booklets were accompanied by directions, which explained, in the traditional form, that the respondent was required to scale the offenses in terms of seriousness, using car theft as a modulus. No indication was given, either in the written directions or in the accompanying oral clarifications, of the particular attributes of the offense being investigated in this study, such as the mental element or the unforeseen consequence.
The questionnaire was anonymous, but respondents, all university students, 39 were asked to state sex, race, age, year of study, and area of specialization. The main sample consisted of ninety-one students attending courses in the Sociology Department at Temple University.
0 Of these, twenty-' On the use of students as respondents in seriousness scaling studies, see T. SELLIN & M. WOLFOANO, supra note 1, at 249-50.
' A larger number of students was required for extensions of the study not reported here. I would like to offer my thanks to Professor Stanley Turner for his kind cooperation in making the appropriate arrangements and to Professors Buerkle, Gerstle, Rosen, Savitz, and Wilson, all of whom suffered interruptions to their courses. nine comprised subsample A, thirty-one subsample B, and thirty-one subsample C. The questionnaires, however, had been pretested on a group of students attending sociology classes at Drexel University.
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Of twenty-two students, eight responded to booklet A, seven to B, and seven to C. Since only one minor modification was introduced to the questionnaire after the pretest, 42 it was possible to incorporate the responses of these students into the analysis. The results thereby obtained did not differ substantially from those obtained from the Temple students alone, but the enlargement of the sample improved the technical quality of the analysis. Table I shows the mean log scores 43 for the items formulated to test the effect of the mental element on the estimation of offense seriousness.
RESULTS
Comparison of the mean scores for the three "orthodox" forms of mental state (intention, recklessness, and negligence) shows that with only two exceptions the order of magnitude of the serious-4' 1 am grateful to Suzanne Fleming for making these students available. 42 The term "adulterated" was replaced by the term "contaminated" since one student had required an explanation of the former.
' Geometric means consistently have been employed in the measurement studies; they have the advantage of reducing the distortive effect of outlying values. The analysis was conducted on the logarithmic values, but in tables 1 and 5 the antilogs have been added in parentheses to indicate more clearly the order of magnitude of the geometric means. ness scores was in the hypothesized direction, i.e., intended was greater than reckless, which was greater than negligent. The exceptions relate to wounding and sale of adulterated goods, for which recklessness scored somewhat higher than intention. For the four items for which an "intended a worse result" formulation was included, in two cases, wounding and arson, this item was rated the most serious. For homicide it was rated second, and for sale of adulterated goods, it was rated only the third most serious. Generally speaking, however, there appeared to be meaningful differences in the expected direction, as reflected most clearly by comparing columns (ii) and (iv) of table 1.
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To test the significance of the differences, an analysis of variance was conducted. This analysis must be treated with a degree of caution since the assumption of independence was not met fully, the same respondents having scored more than one item. The results of the analysis, limited to columns (ii) through (iv) of table 1 and taking account of the interaction effects," are shown in table 2.
The effect of the mental element is significant main effects only, 46 the F value for the mental element was again significant.
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In view of the level of significance produced by the data (P = <.001), it seemed doubtful that the lack of independence of the data could have affected the results of the analysis substantially. Moreover, approximate critical values were computed by the Statistics Department of the Hebrew University 48 to take the effect of the lack of independence into account, and the significance level of the hypothesis of the equality of means was again substantially less than 1%. Finally, t tests applied to the means for the "intended" and "negligent" versions of each offense showed these means to differ significantly for each of the six offenses.
9
This result is demonstrated in table 3. In the original study by Sellin and Wolfgang, S°a s well as in many of the replications, the scores of individual respondents were standardized so that all raters had a similar mean and variance for the items they scored.Si This was done to neutralize the effect of differences in the ranges of the scores that 46 In table 2, however, the interaction effect was shown not to be significant. 47 s.s. = 29.766; d.f. = 3; F = 12.419; p <.001. 48 These computations were performed by Dr. Moshe Pollak and Professor Gad Nathan.
'9 The t test employed here was that for nonindependent samples or "paired means" since the same respondents scored both the "intended" and the "negligent" versions.
SO T. SELLIN & M.
WOLFGANG, supra note 1, at 277-78. 51 The formula employed was Z = (X -X)/a. Scores were measured in standard deviation units from the mean. This formula would seem to be more appropriate when comparing different rating groups that have been asked to score the same items, rather than in the present instance when the definitions of the items varied.
[Vol. 71 *The t test employed here is that used for "paired means." Consequently, the log means for certain items in this table deviate slightly from the corresponding means in Table I ; for if a value was missing for one version, that respondent was omitted from the analysis in respect of the other version also. **A one-tailed test of significance was used here.
different individuals might employ. When this method was employed in the present study, 52 the picture that emerged was not substantially different from that presented in table 1, except in relation to the relative magnitude of the first three versions of the offense of wounding, where the differences were small. The F value of the "mental element effect" was again significant at the 0.1% level. Thus, the first hypothesis, that the level of the mental element affects seriousness scores, was confirmed.
To test the second hypothesis, that where no mental element was specified in the offense formulation respondents would attribute intentionality, the mean scores for the "intended" versions of the offenses appearing in table 1 were compared with the mean scores for the control versions of the same offenses in which no mental element was specified. The t test for independent samples3 was applied to each pair of means. The results are shown in table 4.
For five out of six offenses there was no significant difference between the means for the "intended" and the "control" versions respectively, the exception being the offense of pollution. This finding lends some support to the hypothesis. However, a comparison of the mean scores for the ,5 The standardization was based upon all the items which were scored by the respondent, not just those included in table 1.
0 As explained earlier, the control versions of the offense were scored by a different sample of respondents. control versions and all other versions included in table 1 indicates that for both pollution and driving without insurance the mean for the control version was most similar to the mean for the reckless version, while for sale of adulterated goods it was nearer to the negligent version." It seems fair to conclude that, for traditional "street" crimes, intentionality generally is attributed to the offender, but not for the more modern "regulatory" offenses. This is in keeping with legislative policy that tends not to take cognizance of differentiations in the mental element in regulatory offenses. The second hypothesis was thus confirmed only in part.
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Finally, table 5 shows the mean log scores for the items concerned with the harmfulness of the outcome of the offense. The different degrees of harm are labelled "maximum harm," "medium harm," "minimum harm," and "no harm." For the first six offenses in the table, the mental element was held constant; intentionality was specified for 5 It was nearer still, however, to the "intended worse" version. The values obtained for this offense were somewhat inconsistent.
An analysis of variance conducted on table 4 showed the differences in mean scores between intended and control versions for all offenses to be significant (s.s. = 4.529; d.f. = 1; F = 5.014; p <.05). However, this can be attributed to the last three items. Moreover, while twoway interactions were not significant in this analysis, when replicated on the standardized scores, the interaction, as well as the main effects, was significant. *Where the F value for testing the equality of variance was significant at the 5% level, the separate variance estimate (S) was employed in calculating the value of t. In other case, the pooled variance estimate (P) was used. However, the t values were in fact almost identical whichever estimate was used.
wounding and arson, recklessness for dangerous driving and sale of adulterated goods. The formulations for rape and misrepresentation did not specify the accompanying mental element, but intentionality clearly was implied. The last three items in the table relate to control formulations, which, as in the original Sellin-Wolfgang study, left the nature of the mental element equivocal.
Comparison of the mean log scores in table 5 indicates a clear and uniform tendency for the means to decline with the degree of harm inflicted. Moreover, when the means were calculated for the standardized scores, the decline in mean scores with reduction in harm inflicted was again uniform.
Analyses of variance performed on the first six rows in table 5 taken separately, and on the table as a whole, indicated that the "degree of harm" effect was significant at the 0.1% level.S 6 An analysis of the first five rows and first three columns also took interactions into account. It indicated that "degree of harm" was significant as a "main effect" at the 0.1% level, while the interaction effect did not seem to be substantial. 57 Moreover, similar results were obtained when the same analyses were 56 Here again, the assumptions of analysis of variance were not met fully. However, in addition to the evidence presented above for the significance of the effect of the gravity of the outcome, t tests for paired means were performed on the maximum harm and minimum harm versions of the first four offenses in table 5. All four differences in the means were significant at the 0.5% level (applying a one-tail test).
57s.s. = 2.596; d.f. = 8; F = 0.534; p = .831.
replicated on the standardized scores. 58 It thus may be concluded that differential perception of seriousness of offenses involving the infliction of varying degrees of harm does not reflect merely the differential degree of moral turpitude attributable to the perpetrators. Rather, it is independent of such differentiation; even where the degree of moral turpitude, as indicated by the mental state, remains constant, the measure of seriousness varies in accordance with the gravity of the result. However, even in table 5 there is some evidence that respondents may be influenced not only by the seriousness of the outcomes of the offense, but also by differences in mental element which they associate with those outcomes. The range of scores tended to be greater for control versions of the offense, listed in the bottom three rows of table 5, than for their counterpart formulations, listed in the first, third, and fourth rows respectively, where the mental element was held constant.
Having established that the judgments of seriousness are influenced both by the mental element accompanying the offense and the degree of harm inflicted, it is pertinent to ask which of these two variables is the more important. On the whole, differences were greater between gradations of outcome, catalogued in table 5, than between forms of mental element, recorded in table 1. This is not a scientific criterion, however, since gradations of outcome, "maximum harm," "medium harm," "minimum harm," and "no harm," are arbitrary. The difference between "medium harm" and "minimum harm" in the case of arson cannot be regarded as equal to the corresponding difference in the case of, say, dangerous driving. A fortiori, these gradations cannot be compared with those concerned with a different parameter, namely, the forms of mental element.
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Another way to examine this question is to counterpose the mean scores for two items, one in which the degree of moral turpitude as reflected in the mental element was high but the outcome relatively trivial and the other where the reverse was the case. Examples of the former in the present study are stabbing with intent to wound resulting in only a mild wound or no wound and attempted rape. Examples of offenses where the mental element was relatively modest but its implementation resulted in the loss of human life were where unintentional death resulted from shooting, arson, dangerous driving, and sale of adulterated goods. Since the mean scores for the latter group were higher than those for the former, as demonstrated in tables 1 and 5, it might be argued that the gravity of the harm inflicted is shown to be more important than the wickedness of the intention. Here again, however, the selection of the items compared, and their formulation, must be considered arbitrary.
SUMMARY AND CONCLUSIONS
In view of the critical role played by the mental element in criminal law and the concomitant differentiation between intention, recklessness, negligence, and strict liability as possible bases for criminal responsibility, the question raised here was why the scales developed to measure the seriousness of criminality or delinquency have tended to ignore this dimension.
The empirical investigation reported here tested three hypotheses and found: (i) that the form of mental element accompanying the offense, controlling for the degree of harm inflicted, has a significant effect on the estimation of offense seriousness; (ii) that where no mental element is specified in an offense definition respondents generally are attributing intentionality to the perpetrator of the offense, if it be of a traditional "street-crime" nature; they may be attributing only recklessness or negligence where regulatory offenses are con-59 This problem arises even if one assumes the unidimensionality of the underlying scale, i.e., that gradations of mental element and harm inflicted can be measured on the same scale.
cerned (e.g., offenses concerned with protection of the environment); and (iii) that the degree of harm inflicted, controlling for the mental element, has a significant effect on the estimation of offense seriousness.
These findings should be taken into account when interpreting the results of other measurement studies. The questionnaires employed in these studies were measuring simultaneously the seriousness of both the harm inflicted and the mental state; the scores obtained thus reflect the combined weights of both these dimensions. Moreover, the respective contributions of these two elements to the resulting scores may not be constant since the possibility of interaction between the weights contributed by type of mental element and type of offense cannot be altogether excluded ° and since where the mental element is not specified in the offense definition, the mental element attribtited by respondents may vary by type of offense.6' There are implications here for the construction of future questionnaires scaling offense seriousness. The minimum objective in this respect should be to control for the mental element by its specification in the offense description. This will ensure greater reliability of the components of the event to which ratings relate. 6 2 Optimally, different combinations of mental element and physical act would be presented in the questionnaire.
Of greater importance are the implications regarding the application of the seriousness scales derived from the questionnaires. Whenever such a scale is to be employed, careful consideration must be given to the relevance of the mental element to the purpose contemplated. If the purpose of the scale is to arrive at an accurate measure of the amount and seriousness of crime committed in a particular location during a particular period, a scale which took no account of the mental element would seem to be deficient for intentionality constitutes an essential element in offense seriousness. Moreover, if it is sought to apply a seriousness scale 'o However, they were not shown to be significant in the present study. See table 2 supra. 61 The distortion caused by ignoring this finding may be limited by the possibility that the nature of the mental element attributed (intentionality for "street criakes" and recklessness or negligence for regulatory offenses) may correspond to the mental element which most frequently accompanies these offenses.
' A number of the offense formulations incorporated in the national replication study being conducted by Wolfgang and his associates specify the mental element. See note I supra.
in nature and consistent with none of the more accepted objectives of punishment, i.e., retribution, deterrence, and preventive restraint.6 T6rnudd concluded: "A rational and just criminal code should in principle mete out punishment according to the degree of subjective guilt of the offender, regardless of the eventual and unforeseeable final outcome of the act." ' e On the other hand, the present study indicates that the public (at least as represented by student respondents) in fact attributed seriousness weighting to resulting harm, even where unforeseen. Thus, if, as recently advocated, punishment is to be based on "just deserts," the fact that people perceive the infliction of greater harm, even where unforeseen, as deserving of heavier punishment must be taken into consideration. This, of course, only can be inferred from the present study, which ostensibly dealt with "offense seriousness" without directly raising the issue of punishment. Whether this is relevant to the sentence actually imposed will depend on the role attributed to public opinion ' Schulhofer, supra note 32, at 1603-07. [Vol. 71
